
Family Court, Orange County Clerk's Docket Nos.
V-6147-14, V-6148-14, P-6149-14, P-6150-14, Z-874-15, V-1144-15,
V-1145-15, V-6147-14/15A, V-6148-14/15A, V-2691-15, V-2692-15

Appellate Division, Second Department Docket Nos.
2017-01579, 2017-01584, 2017-06311, 2017-08729

((ourt of ~pptal~
STATE OF NEW YORK

Proceeding No. 1

In the Matter of a Proceeding for Custody under
Article 6 of the Family Court Act,

RENEE P.-F. (ANONYMOUS),
Respondent,

against

FRANK G. (ANONYMOUS),
Appellant.

Proceeding No. 2

In the Matter of a Proceeding for Custody under
Article 6 of the Family Court Act,

FRANK G. (ANONYMOUS),
Appellant,

against

RENEE P-F. (ANONYMOUS), JOSEPH P. (ANONYMOUS),

Respondents.

(Caption Continued on the Reverse)

MOTION FOR LEAVE TO APPEAL
TO THE NEW YORK STATE COURT OF APPEALS

Date Completed: September 26, 2018

MARZANO LAWYERS PLLC
Attorneys for Appellant
65 Broadway, 7th Floor
New York, New York 10006
212-655-9561
amed@amslawpllc.com



Proceeding No. 3
In the Matter of a Proceeding for Custody under

Article 6 of the Family Court Act,

JOSEPH P. (ANONYMOUS),
Petitioner-Respondent,

against

FRANK G. (ANONYMOUS),
Appellant,

and

RENEE P-F. (ANONYMOUS),

Respondent-Respondent.



COURT OF APPEALS
STATE OF NEW YORK

In the Matter of Renee P.-F. (Anonymous),
Respondent

to Appeal.

Frank G. (Anonymous)

Appellant.
(Proceeding No.1)

In the Matter of Frank G. (Anonymous),
Appellant,

v.

Renee P-F. (Anonymous), et al.,
Respondents.

(Proceeding No.2)

In the Matter of Joseph P. (Anonymous),
Petitioner-Respondent,

v.

Frank G. (Anonymous),
Appellant,

Renee P-F. (Anonymous),
Respondent-Respondent.

(Proceeding No.3)

1

Notice of Motion for
Leave

Appellate Division
Dockets Nos.

2017-01579
2017-01584
2017-06311
2017-08729



PLEASE TAKE NOTICE that upon the annexed argument in support of the

motion for leave to appeal, upon the briefs and records filed in the Appellate

Division, Second Department, and upon all papers and prior proceedings in this

action, the Petitioner-Appellant Frank Golio, will move this Court at the Courthouse

of the Court of Appeals, 20 Eagle Street, Albany, New York 12207, on Tuesday,

October 9, 2018 at 10 0'clock in the forenoon or as soon thereafter as counsel can

be heard, for an order granting Petitioner-Appellant Frank Golio's leave to appeal to

the Court of Appeals from the Order of the Appellate Division, Second Department

dated May 30,2018, affirming the Family Court, Orange County's, decision which,

inter alia, improperly applied this Court's precedent in granting full legal and

physical custody of two children to a non-biological, non-adoptive parent, as well

as, to the extent that this Court deems applicable, directly from the decision after

trial from the Family Court's Decision After Trial dated February 14, 2017, and for

such other and further relief as this Court finds just and proper.

Dated: New York, New York
September 26, 2018

By: Naved Amed
65 Broadway, 7FL
New York, NY 10006
T: (212) 655-9561
F: (212) 981-3720
amed@amslawpllc.com
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Clerk of the Court
To: New York State Court ofAppeals

20 Eagle Street
Albany, New York 12207

Peter Bloom, Esq.
530 Blooming Grove Turnpike
New Windsor, NY 12553
Attorneyfor Joseph Picone

Gloria Marchetti-Bruck, Esq.
445 Hamilton Ave, Suite 1102
White Plains, New York 10601
Attorneyfor the Children
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QUESTION PRESENTED

Did the lower courts err in granting custody to the non-biological family court

petitioner, and in denying relocation to the biological parent; as a matter of law and

in violation of fundamental constitutional guarantees; and applied incorrectly or

should not have applied at all, this Court's decision in Brooke S.B. v. Elizabeth

A.C.C., 28 NY 3d 1 (2016) to the instant matter?

TIMELINESS and JURISDICTION

On February 14, 2017, Family Court, Orange County, in a decision after trial,

granted full legal and physical custody of twin children born to Frank Golio

("Frank," "Mr. Golio"), the biological father, and Renee Picone Fabisenski, the

biological mother, to Joseph Picone who was Mr. Golio's partner, and is Ms.

Fabisenski's brother. Upon timely filed notices of appeal, Mr. Golio perfected his

appeal in the Appellate Division, Second Department on September 22, 2017.

Opposition briefs were filed by counsel for Mr. Picone, and the attorney for the

children after several enlargements of time. Ms. Picone Fabisenski did not appear

in the Appellate Division, did not file a brief in the matter, and aside from counsel

for Mr. Golio, no one else appeared for oral argument in the Appellate Division

which was held on April 19, 2018. On May 30, 2018, the Appellate Division,

Second Department affirmed the family court's decision. A notice of entry of the

Appellate Division, Second Department's Decision and Order dated May 30,2018,
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or the Family Court's Decision after Trial dated February 14, 2017 has not been

served or received, and the time to file this motion seeking leave has not expired.

PRELIMINARY STATEMENT

Mr. Golio respectfully moves this Court for leave to appeal the Decision and

Order of the Appellate Division dated May 30, 2018, as well as, to the extent that

this Court deems applicable, directly from the decision after trial from the Family

Court's Decision After Trial dated February 14, 2017. Brooke S.8. v. Elizabeth

A.C.C., 28 NY3d 1 (2016) should not have applied to the facts of his case, was

applied incorrectly, and was applied in a manner that violated Mr. Golio's

fundamental constitutional guarantees, and expanded the meaning and intent of this

Court's decision in Brooke.

The genesis of these legal proceedings was the filing of a petition for custody

by Ms. Fabisenski, the biological mother, and Frank, the biological father, to twins,

L & G, born on February 24, 2010. On the date of the filing of this application, the

children's birth certificates list Renee as mother, and Frank as father. Subsequent,

to the conception by in vitro fertilization, while Renee was pregnant, the parties

engaged the services of a law firm which drafted for them a surrogacy contract in

which Renee agreed to permit her brother Joseph, to adopt the children after their

birth. On February 27, 2010, Renee signed an extrajudicial consent pursuant to

Domestic Relations Law §115 permitting Joseph and Frank to adopt the children.
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Joseph never adopted the children and had several years in which to adopt these

children over, at the very least, a period of four (4) years since the children were

born until the conclusion of Joseph and Frank's relationship and subsequent

separation in 2014. Frank was the primary caregiver ofthese children until February

2017 when the Family Court altered custody from him to Joseph and ordered that

these children for the first time at age 7, live with Joseph whose relationship with

Joseph ended because Frank became gravely concerned over his conduct.

The Relationship

Frank and Joseph began dating in 2009, the children were born in 2010, and

Frank ended their relationship in 2014. Frank began discovering, while Renee was

pregnant, and prior to the birth of the children, evidence that Joseph was engaging

in sexual indiscretions that were of an unsafe nature. Frank spent four (4) years

attempting to resolve Joseph's issues, asking that he go to therapy, and even attended

counseling sessions with him. The conduct did not abate, Frank became increasingly

concerned about the safety and wellbeing of the children, and moved himself and

the children out of the home that was shared between them to another home a short

distance away. Joseph took no action at this time, and Frank and the children resided

apart from Joseph for several months. Frank then moved to Florida where he would

earn a better living for the children and be around family of which he has very little

in New York, and Joseph never did adopt the children. He moved to Florida with
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the understanding that Renee had voluntarily terminated her parental rights by

executing a surrogacy contract. His move to Florida was sanctioned by the Appellate

Division on eight (8) separate occasions by staying orders that commanded that these

children return back to New York from Florida. The Appellate Division granted

interim stays on May 27, 2015, June 22,2015, July 9, 2015, September 9,2015,

September 29,2015, and on August 4, 2016. Yet, Frank lost custody ofhis children

because the lower court decided that Frank kept these children in secret and without

her authority even if the Appellate Division disagreed with her authority to order

them back. The Family Court weaponized this Court's decision in Brooke, stretched

its meaning beyond recognition, and a stellar parent lost custody because he did

nothing that he was not permitted to do and was wholly entitled to do for the benefit

ofhis children, for the best interest ofhis children, for the well being ofhis children.

On appeal, the Appellate Division elected not to address the misuse of Brooke, and

improperly invoked the law of the case doctrine regarding Joseph's standing.

Joseph's right to have his petition for custody heard did not arise until after the Court

of Appeals decision in Brooke on August 30, 2016. Appeals were then pending

before the Appellate Division to determine if Ms. Fabisenski's parental rights were

terminated by virtue ofher having agreed to act as a surrogate, whether her visitation

and custody request were proper, and whether, Mr. Golio's relocation request should

have been granted. On September 6, 2016, approximately one week after this
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Court's decision in Brooke the Appellate Division, without any further briefing,

which was nonetheless prevented by the Appellate Division's own rules, held that

Mr. Piccone had standing pursuant to Brooke and returned the matter to family court

for a hearing on Mr. Piccone's petition for custody. While the significant holding in

Brooke will yield benefits for same sex couples of this state, its application in cases

in New York, as in Frank's matter creates a need for further appellate review and

clarification.

ARGUMENT

In Brooke, the Court ofAppeals unequivocally held that the plain meaning of

Domestic Relations Law §70 limits a child to two parents and no more than two at

any given time. Thus, while any person without a biological relationship with a child

may petition for custody and visitation the Court stated;

We must, however, protect the substantial and
fundamental right of biological or adoptive parents to
control the upbringing oftheir children (citations omitted).
For certainly, "the interest ofparents in the care, custody,
and control oftheir children ... is perhaps the oldest ofthe
fundamental liberty interests," and any infringement on
that right "comes with an obvious cost" (citations
omitted). But here we do not consider whether to allow a
third party to contest or infringe on those rights; rather, the
issue is who qualifies as a "parent" with coequal rights.
Nevertheless, the fundamental nature of those rights
mandates caution in expanding the definition of that term
and makes the element of consent of the biological or
adoptive parent critical. Brooke S.B. v Elizabeth A.C.C.,
28 NY3d 1, 26 [2016]
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In the instant case, Mr. Picone, who in the seven years ofthese children's lives

did not adopt them and has a non-biological connection to them has been given legal

and physical custody, and all decision making authority for the two children while

both biological parents are alive and Mr. Golio, who is desperate to playa part in his

children's lives, is a bystander in their care. This was not the intent of the Court of

Appeals when it decided Brooke, and this harm is irreparable to the best interests of

these children. This unambiguous edict has not been met with conformity on the

part of lower courts mandating that trial courts receive appellate review and

clarification of the limits of Brooke. Nothing in the Court of Appeals decision

indicates that a tri-custodial arrangement is a logical evolution of Brooke. Indeed,

the Court of Appeals took significant steps to limit itself so that there cannot be any

logical evolutions and each matter would be decided with due care and discretion

owed to the most basic functions of society in respecting the unalterable bonds of

biology betw~en parent and child. The Brooke decision while recognizing the need

to adapt the law to mold itself into the realities ofsociety did not envision a complete

abandonment of the foundation and strength of humankind. Standing and capacity

are legal concepts that permit little more than for a person to have their day in court,

but the recognition of standing does not eliminate that need to balance the

relationship between a biological parent and a non-biological putative parent. In

6



Frank's case, he has suffered a defacto termination of parental rights even though

he is a fit parent, and that is completely contrary to the directives of Brooke.

Although the parties and amici disagree as to what test
should be applied, they generally urge us to adopt a test
that will apply in determining standing as a parent for all
non-biological, non-adoptive, non-marital "parents" who
are raising children. We reject the premise that we must
now declare that one test would be appropriate for all
situations, or that the proffered tests are the only options
that should be considered. Petitioners in the two cases
before us have alleged that the parties entered into a pre
conception agreement to conceive and raise a child as co
parents. We hold that these allegations, if proved by clear
and convincing evidence, are sufficient to establish
standing. Because we necessarily decide these cases based
on the facts presented to us, it would be premature for us
to consider adopting a test for situations in which a couple
did not enter into a pre-conception agreement.
Accordingly, we do not now decide whether, in a case
where a biological or adoptive parent consented to the
creation of a parent-like relationship between his or her
partner and child after conception, the partner can
establish standing to seek visitation and custody. Brooke
S.B. v Elizabeth A.C.C., 28 NY3d 1, 27-28 [2016]

By its own wording, the Brooke decision was limited only to conferring

standing and only in instances of pre-conception planning by a show of clear and

convincing evidence. What Brooke granted for the judiciary and the bar to follow

has become an open door without any further guidance. Both same sex couples in

Brooke were female with anonymous sperm donors and neither had to contend with

the existence of a third biological party in the same action. The facts in Mr. Golio's

matter, thus have certainly not been addressed by Brooke since its analysis was
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expressly limited to its facts and will be ruled upon for the first time by a precedent

setting court of the state. Brooke did not direct nor rule on a tri-custodial

arrangement and certainly did not seek to rule on the role of third parties if a same

sex couple were parents by estoppel or by expansion of the statutory definition.

Since the Court of Appeals decided Brooke, Frank's children were ordered

moved to New York within days in the middle of the school year, they were then

ordered to move their residence and live exclusively with Mr. Picone for the first

time in their lives, and Mr. Picone then decided that he would introduce them to the

concept of having his sister be their mother, and he be their father. The concurring

opinion by Judge Pigott in Brooke illuminates some of the uncertainty within the

law, and the need for further clarifications.

Our Court reaffirmed Alison D.'s core holding just six
years ago in Debra H v Janice R. (14 NY3d 576 [2010]).
Confronting many ofthe same arguments petitioners raise
in these appeals, we rejected the impulse to judicially
enlarge the term "parent" beyond marriage, biology or
adoption. We observed that in the nearly 20 years that had
passed since our decision in Alison D., other states had
legislatively expanded the class of individuals who may
seek custody and/or visitation of a child (see id. at 596
597, citing Ind Code Ann §§ 31-17-2-8.5,31-9-2-35.5;
Colo Rev Stat Ann § 14-10-123; Tex Fam Code Ann §
102.003 [a] [9]; Minn Stat Ann § 257C.08 [4]; DC Code
Ann § 16-831.01 [1]; Or Rev Stat Ann § 109.119 [1]; Wyo
Stat Ann § 20-7-102 [a]). Our State had not-and has not,
to this day. In the face of such legislative silence, we
refused to undertake the kind of policy analysis reserved
for the elected representatives of this State, who are better
positioned to "conduct hearings and solicit comments
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from interested parties, evaluate the voluminous social
science research in this area . . . , weigh the consequences
of various proposals, and make the tradeoffs needed to
fashion the rules that best serve the population of our
state" (id. at 597). Brooke S.B. v Elizabeth A.C.C., 28
NY3d 1, 31 [2016]

This opinion, coupled with the majority's cautious approach in expanding the

role of a non-biological and non-adoptive parent reveals only that more will come

by way of appellate scrutiny as the judiciary and the bar seek to settle these

foundational elements of society. Judge Pigott's opinion emphasized that the New

York state legislature remains dormant in codifying a definition that expands the

meaning of "parent," however, has already enabled same sex couples to parent by

way of adoption or even by estoppel.

Same-sex couples are now afforded the same legal rights
as heterosexual couples and are no longer barred from
establishing the types of legal parent-child relationships
that the law had previously disallowed. Today, a child
born to a married person by means of artificial
insemination with the consent of the other spouse is
deemed to be the child of both spouses, regardless of the
couple's sexual orientation (2-22 NY Civil Practice:
Family Court Proceedings § 22.08 [1] [Matthew Bender];
Laura ww. v Peter ww., 51 AD3d 211,217-218 [3d Dept
2008] [holding that a child born to a married woman is the
legitimate child of both parties and that, absent evidence
to the contrary, the spouse of the married woman is
presumed *33 to have consented to such status]; Matter of
Kelly S. v Farah M, 139 AD3d 90, 103-104 [2d Dept
2016] [finding that the failure to strictly comply with the
requirements of Domestic Relations Law § 73 did not
preclude recognition of a biological mother's former
same-sex partner as a parent to the child conceived by

9



artificial insemination during the couple's domestic
partnership]; Wendy G-M v Erin G-M, 45 Misc 3d 574,
593 [Sup Ct, Monroe County 2014] [applying the marital
presumption to a child born of a same-sex couple married
in Connecticut]). And if two individuals of the same sex
choose not to marry but later conceive a child by artificial
insemination, the non-biological parent may now adopt
the child through a second-parent adoption. Brooke S.B.
v Elizabeth A.C.C., 28 NY3d 1,32-33 [2016]

If nothing else, this concurring opinion by Judge Pigott declares that this

question is yet to be fully answered. Indeed, this question has seen an attempt at a

final answer by the Court of Appeals, three times in the last 25 years. When Mr.

Golio's appeal is presented to this Court, it will decide for the first time, whether the

meaning of Brooke should be expanded to include a third parent, whether Court's

are fully equipped to determine whether society is prepared to include a brother and

sister as parents of a child together with a biological father with whom the children

have been severed from having the kind ofmeaningful relationship that they should,

and whether Brooke was truly intended to all facts, rather than the limitations it

sought to impose. Brooke did not address a scenario in which both biological parents

are present along with the non-biological person, yet it has been improperly used in

granting Joseph custody.

No one argues that Frank Golio is an unfit father to his two children, rather,

the record is abundantly surfeit in proving that Frank is a stellar father, a nurturing

and loving father who cares deeply for his children. Custody is not taken away from
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stellar parents in this state without extremely compelling reasons, without some

showing of unfitness to parent. Frank did not lose custody of his children because

he was an unfit parent, or because custody with Joseph was in the children's best

interest; Frank lost custody because he was being punished by the lower courts

which in turn weaponized the intent of Brooke and expanded it beyond its

recognizable meaning. Frank lost custody of his children because the family court

was chagrined that on eight (8) separate occasions the Appellate Division stayed the

orders of the family court ordering these children back to New York from Florida

where they were thriving with their father. Frank abided by the law and the orders

ofthe Appellate Division, but he lost custody ofhis children because the lower court

took issue with him abiding by the law and the orders ofthe Appellate Division. On

appeal, the Appellate Division saw fit to not address this rather troubling notion of

law that has emerged from the facts of this case.

Brooke opened doors that have been closed for entirely too long, it

accomplished that which the State has struggled with for decades, and for that which

the legislature still remains dormant, yet in solving a significant problem, it has

created others. Frank is the recipient of punishment by the trial court as a result of

the uncertainty of the legislature and the judiciary and he pays the price by losing

custody of his children for having done nothing wrong but being a stellar parent.

The laws of the state changed during the pendency of the action in the lower court,
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and Frank was judged entirely under the new law versus the law that existed when

Joseph filed his petition. Yet, even the new law under Brooke does not and should

not apply to the facts of this case in the manner in which the lower court has applied

it. Doing so, far exceeds the limitations set by Brooke, and doing so violates

fundamental guarantees. The need to balance the biological connection between a

child and parent in those instances, such as here, where a non-biological parent may

in fact get custody of the child is not guided by any laws of the state. The Court of

Appeals contended with these issues just a few years ago, however, abandoned any

discussion or direction ofthem in Brooke.

Before granting custody to a nonparent over the parent's
objection, a court in California must "make a finding that
granting custody to a parent would be detrimental to the
child and that granting custody to the nonparent is required
to serve the *597 best interest ofthe child" (Cal Fam Code
§ 3041 [a]). "Detriment to the child" is defined to include
"the harm of removal from a stable placement ... with a
person who has assumed, on a day-to-day basis, the role
of [the child's] parent, fulfilling both the child's physical
needs and ... psychological needs for care and affection,
and who has assumed that role for a substantial period of
time" (id. § 3041 [c]). Notably, "[a] finding of detriment
does not require any finding of unfitness of the parents"
(id.). When making custody determinations in Virginia,
the court must "give primary consideration to the best
interests of the child... [and] assure minor children of
frequent and continuing contact with both parents, when
appropriate" (Va Code Ann § 20-124.2 [B]). In addition,
while "[t]he court shall give due regard to the primacy of
the parent-child relationship," it "may upon a showing by
clear and convincing evidence that the best interest of the
child would be served thereby award custody or visitation
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to any other person with a legitimate interest" (id.). Debra
H. v Janice R., 14 NY3d 576, 596-97 [2010], abrogated
Qy Brooke S.B. v Elizabeth A.C.C., 28 NY3d 1 [2016]

Since its decision in Alison D. v Virginia M., 77 NY2d 651 [1991] in 1991,

followed by its decision in Matter of Jacob, 86 NY2d 651 (1995) in 1995, Debra H.

v Janice R., 14 NY3d 576 [2010] in 2010, and now Brooke in 2016, the Court of

Appeals continues to grapple with the question ofthe role ofa non-biological person

as a parent. Yet, after Brooke, the Court has left the door wide open for a rather

unsettled question in male same sex relationships about the question ofthe existence

of a third parent and this question remains in need of an answer from the judiciary

or the legislature.

The evolution of case law promulgated by the Court of Appeals on this issue

is unusual in its frequency, but reflects its ability to adapt to the evolving norms of

society. Thus in Alison D. v Virginia M., 77 NY2d 651, 655 [1991], overruled by

Brooke S.B. v Elizabeth A.C.C., 28 NY3d 1 [2016], the Court ofAppeals looked

to the definition ofDomestic Relations Law §70. DRL §70 states;

Where a minor child is residing within this state, either
parent may apply to the supreme court for a writ ofhabeas
corpus to have such minor child brought before such court;
and on the return thereof, the court, on due consideration,
may award the natural guardianship, charge and custody
of such child to either parent for such time, under such
regulations and restrictions, and with such provisions and
directions, as the case may require, and may at any time
thereafter vacate or modify such order. In all cases there
shall be no prima facie right to the custody of the child in
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either parent, but the court shall determine solely what is
for the best interest of the child, and what will best
promote its welfare and happiness, and make award
accordingly. Domestic Relations Law § 70.

This definition was not lost on the Court of Appeals in Brooke, however, its

application traversed a path from Alison to its present day inclusion of a non-

biological and non-adoptive parent's right to have standing. The Alison court held;

Traditionally, in this State it is the child's mother and
father who, assuming fitness, have the right to the care and
custody of their child, even in situations where the
nonparent has exercised some control over the child with
the parents' consent (citations omitted). "It has long been
recognized that, as between a parent and a third person,
parental custody of a child may not be displaced absent
grievous cause or necessity" (citations omitted). To allow
the courts to award visitation--a limited form of custody-
to a third person would necessarily impair the parents'
right to custody and control (citations omitted). Petitioner
concedes that respondent is a fit parent. Therefore she has
no right to petition the court to displace the choice made
by this fit parent in deciding what is in the child's best
interests. Alison D. v Virginia M., 77 NY2d 651, 656-57
[1991], overruled by Brooke S.B. v Elizabeth A.C.C., 28
NY3d 1 [2016]

This rationale no longer resembles the law of the state after the Court of

Appeals decided Brooke, however even the Brooke court took great pains to limit

itself to its facts and instances which were before it.
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1- Brooke S.B. v. Elizabeth A.C.C. does not and should not apply to the facts
now before this Court.

The Brooke rule by its own edict is limited and may not be expanded to fit

other scenarios which are otherwise distinguishable.

We simply conclude that, where a petitioner proves by
clear and convincing evidence that he or she has agreed
with the biological parent ofthe child to conceive and raise
the child as co-parents, the petitioner has presented
sufficient evidence to achieve standing to seek custody
and visitation of the child. Brooke S.B. v Elizabeth
A.C.C., 28 NY3d 1,28 [2016]

A simple reading ofthis rule mandates that it be construed narrowly since any

expansion ofthe rule itself implicates the need to reconsider, at a minimum, marital

agreements, conception methods, and the definition of a parent. While the Brooke

rule calls for a pre-conception agreement, it does not specify whether these

agreements, for instance, should conform to Domestic Relations Law.

Such an agreement may include (1) a contract to make a
testamentary provision of any kind, or a waiver of any
right to elect against the provisions ofa will; (2) provision
for the ownership, division or distribution of separate and
marital property; (3) provision for the amount and duration
of maintenance or other terms and conditions of the
marriage relationship, subject to the provisions of section
5-311 of the general obligations law, and provided that
such terms were fair and reasonable at the time of the
making ofthe agreement and are not unconscionable at the
time of entry of final judgment; and (4) provision for the
custody, care, education and maintenance of any child of
the parties, subject to the provisions of section two
hundred forty of this article. N.Y. Dom. ReI. Law §
236(B)(3).
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As directed by the statute, even if an agreement on children is contained in a

marital agreement, the lower court is still required to specifically evaluate its decisions

based upon what will be in the best interest ofthe child. This analysis, ofcourse, pre

supposes that there is such an agreement between the parties as is required by DRL

236(B)(3). Therefore, the Brooke rule, ifexpanded may well be swallowed up by the

DRL exception if Court's were to evaluate whether pre-conception agreements may

in and of itselfbe in a child's best interest. The Court ofAppeals solved a prominent

problem faced by one limited class ofpersons in same sex relationships in which the

non-biological parent in a female same sex relationship could not seek to become a

parent. But this was the problem, it dealt only with a single class of people that

satisfied a singular set of criteria, and in so doing it left open significant unanswered

questions that affect the rights ofdifferent classes ofpeople in same-sex relationships,

yet lower courts have taken it upon themselves to force all scenarios into this rule. A

pre-conception agreement may well be a marital agreement, and if so, it isn't clear if

the Court would have litigants use the clear and convincing standard or the more

exacting DRL 236 standard. There is a surrogacy contract in this matter which is void,

but not another written contract. In the DRL 236 sense, oral promises, even ifmade,

do not form an agreement, and cannot amend an agreement. See e.g. Freed v Kaplan,

129 AD3d 615,616 [1st Dept 2015].
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Brooke, as limited to the facts of its case assumed the absence of one

biological parent and refused to alter the definition of parents from two to another

number. The forced application of the Brooke rule in Frank's matter, however,

creates uncertainty and injustice wherein a biological father is now presented with a

fight on two fronts, and is caused to lose this fight without any wrongdoing on his

part. Not only did the Court of Appeals not sanction a tri-custodial/tri-parenting

decision, it took significant steps to limit itself so that there cannot be any logical

evolutions to its ruling. Mr. Golio asked the Appellate Division to answer an

otherwise straightforward question - whether a different set of rules applies to male

same sex couples versus female same sex couples, or whether a different set ofrules

applies if both biological parents are seeking custody along with a non-biological

petitioner. This Court grappled with the issue of surrogacy in T.V. v New York

State Dept. of Health, 88 AD3d 290,309 [2d Dept 2011]. The issue in T.V. dealt

with a gestational mother who carried to term a child born from an embryo that was

the result of sperm and egg of the genetic parents. While the issues in that matter

were distinct this Court identified with the difficulty faced with adoptions - the only

other way a male same sex couple may have children.

Adoptions are complicated and filled with technicalities
such that it is critical, ifnot imperative, to employ a lawyer
at considerable cost. Filiation proceedings are
considerably easier, and are often pro se, while statutory
acknowledgment of paternity does not require, or even
contemplate, a lawyer's assistance. Adoption proceedings
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are generally lengthy, taking many months, while both
paternity procedures are quick and easy. Adoption
requires an intrusive (and often expensive) professional
'home study' involving intimate details of a couple's
relationship, finances, family and living situation, as well
as fingerprinting and a mandatory check for criminal
record and any prior reported child abuse or neglect. There
are no such requirements for a finding of paternity
(internal citation omitted). T.V. v New York State Dept.
ofHealth, 88 AD3d 290, 307-08 [2d Dept 2011]

A male same sex couple within the state suffers a discriminatory effect if

Brooke's meaning is indeed expanded in the way that lower courts have begun to

expand it. In all instances in which male same sex couples choose to have children,

there will be a presence ofthe female biological contributor, however, a female same

sex couple may utilize a sperm bank and maintain anonymity and privacy. Science

and physiology still relegate males to either using a mechanism deemed void in New

York by way of a surrogate, or adopt, which denies them the right to have a child

that is biologically connected to them. As of today, the rules simply do not permit

the severance of parental rights in this instance unless it is voluntarily done, and

since surrogacy contracts remain void, this presents as the only course available to

men within the state.

But, in its application to this case, Brooke yields an inequitable and

incomplete result, and one that has a discriminatory effect by placing female, male,

and heterosexual couples on different and unequal legal plateaus in any matter where

both biological parents are also present. While a female same sex couple may have
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the option ofusing sperm donated by a known relative, the absence of choice on the

part of male same sex couples alone makes the Brooke rule distinguishable without

also recognizing surrogacy contracts or promulgating some other rule that terminates

parental rights on the part ofRenee. Not doing so is the reason for the manipulation

of the rule in the lower court in this matter. Laws of this state failed to recognize

same sex marriages for decades because a marriage was held to only exist between

a man and a woman. These laws have finally changed to include same sex couples

and marriage. For the same period of time, laws of this state have presumed that

parents include one man and one woman, therefore, until 2016, having a same sex

non-biological parent still required the proving of extraordinary circumstances.

Silverman v Wagschal, 35 AD3d 747,748 [2d Dept 2006]. And today, now that a

non-biological, non-adoptive person in a same sex female relationship is deemed to

have standing to pursue custody and visitation, when the other biological contributor

is absent, the law continues to force a "one size, fits all" mechanism on male and

female same sex couples that are parents with or without the presence or existence

of a donor from the opposite gender. Female same sex couples are not the same as

male same sex couples when it comes to having children. While this an obvious

statement, the law seems to not fully embrace this elementary distinction.

Our holding that Domestic Relations Law § 70 permits a
non-biological, non-adoptive parent to achieve standing to
petition for custody and visitation requires us to specify
the limited circumstances in which such a person has
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standing as a "parent" under Domestic Relations Law § 70
(citations omitted). Because of the fundamental rights to
which biological and adoptive parents are undeniably
entitled, any encroachment on the rights of such parents
and, especially, any test to expand who is a parent, must
be, as Judge Kaye acknowledged in her dissent in Alison
D., appropriately narrow. Brooke S.B. v Elizabeth A.C.C.,
28 NY3d 1, 27 [2016]

Brooke did not then alter the definition of a parent, and it certainly did not

license lower courts to manipulate the definition of the parent as this family court

has done in penalizing Frank. Brooke did not recognize surrogacy contracts, it did

not alter the rules of adoption, it did not compel biological female mothers to

presumptively sever their parental rights when acting in a manner as Renee has, and

it is still powerless to alter the rules ofreproduction. It correctly solved the problem

before it - two female same sex relationships with one biological parent in each, but

it did nothing to solve the problem now before this Court. The problem now before

this Court requires analysis regarding the application ofBrooke in which Frank was

judged by one set of rules from 2014 to 2016 and another law during the pendency

of the trial. The problem now before this Court is to determine which rules will

apply in a scenario where both biological parents seek custody along with a former

same sex partner as will be the case in male same sex relationships. Until the

legislature and the judiciary can craft a rule, Frank should not be without the custody

of his children, and custody should be immediately returned to him.
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Decisions based upon Brooke

Grappling with the Brooke decision, Family Court, Rockland County held;

Therefore, under current law, this court must determine
whether it is empowered to issue an Order of
FiliationlParentage in favor of a non-biological, non
adoptive parent whom it has determined has standing to
seek custody and visitation of children conceived by the
biological parent pursuant to the holding in. It is clear that
the Court of Appeals expanded the definition of "parent"
beyond its prior definition of biological and legal parents,
as it established that "[D.R.L.] § 70 permits a non
biological, non-adoptive parent to achieve standing to
petition for custody and visitation...." Brooke, 28 N.Y.3d
at 27, 39 N.Y.S.3d 89, 61 N.E.3d 488 (brackets added).
However, the Court grappled with determining the
"limited circumstances in which such a person has
standing as a 'parent' under [D.R.L.] § 70." Id. (citations
omitted). Specifically, the Court rejected "a test that will
apply in determining standing as a parent for all non
biological, non-adoptive, non-marital 'parents' who are
raising children." Id. Instead, the Court opted to deal with
the narrowly tailored factual circumstances of the case
before it, where a same-sex couple had intended to
conceive and raise a child together, absent any legal or
biological ties between one "parent" and the child. A.F. v
K.H., 57 NYS3d 352, 356 [Fam Ct 2017]

However, the Court of Appeals specifically held that the meaning of parent

pursuant to DRL §70 is not being expanded inasmuch as it is seeking to include this

limited subset of people in the class of a parent for the sole purpose of custody and

visitation. In the matter ofA.F. v K.H., the family court dealt with a same sex female

couple without any evidence in the record that a third biologically connected person

was also litigating any issue over custody or visitation. The non-biological custody
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seeker in that matter sought custody and visitation prior to Brooke when Debra H. v

Janice R., 14 NY3d 576,590 [2010], abrogated by Brooke S.B. v Elizabeth A.C.C.,

28 NY3d 1 [2016] was still good law. In that matter, the family court referee did

not entertain her petition and dismissed it for a lack of standing and failure to show

extraordinary circumstances. The Brooke ruling while guiding the facts ofthat case,

remains silent on a significant portion ofthe Debra H. decision. The Debra H. court

held;

Courts must be sensible of "the traditional presumption
that a fit parent will act in the best interest of his or her
child" and 'protect the parent's "fundamental constitutional
right to make decisions concerning the rearing of' that
child (citation omitted). In our view, this fundamental
right entitles biological and adoptive parents to refuse to
allow a second-parent adoption, as Janice R. did, even if
they have permitted or encouraged another adult to
become a virtual parent of the child, as Debra H. insists
was the case here. Debra H. v Janice R., 14 NY3d 576,
595-96 [2010], abrogated by Brooke S.B. v Elizabeth
A.C.C., 28 NY3d 1 [2016]

Thus, the Debra H. court envisioned instances such as the one in which Frank

has been forced to litigate wherein a biological parent may be compelled by a Court

to consent to an adoption and ratify parenting by a person whom he has already

witnessed as potentially harmful to his children. Furthermore, the Brooke decision

did not do what Judge Smith's concurring opinion in Debra H. sought;

I would apply the common-law presumption to the facts of
these cases, and would hold that where a child is conceived
through ADI by one member of a same-sex couple living
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together, with the knowledge and consent of the other, the
child is as a matter of law-at least in the absence of
extraordinary circumstances-the child of both. The rule
I propose is clearly defined in at least one respect: It would
apply only to same-sex couples-indeed, only to lesbian
couples, because I would leave for another day the
question of what rules govern male couples, for whom
ADI is not possible. This limitation may give some pause,
for it seems intuitively that all people, male and female,
gay and straight, should be treated the same way. Yet it is
an inescapable fact that gay and straight couples face
different situations, both as a matter of law and as a matter
of biology. By the choice of our Legislature, a choice we
have held constitutionally permissible (Hernandez v.
Robles, 7 N.Y.3d 338, 821 N.Y.S.2d 770, 855 N.E.2d 1
[2006]), same-sex couples in New York have neither
marriage nor domestic civil unions available to them. And,
pending even more astounding technological
developments than we have yet witnessed, it is not
possible for both members ofa same-sex couple to become
biological parents of the same child. These differences
seem to me to warrant different treatment. Indeed,
different treatment already exists, for both a statute
(Domestic Relations Law § 73) and the common law
(Laura ww., 51 A.D.3d at 217, 856 N.Y.S.2d 258) give a
measure ofprotection to the children of married opposite
sex couples who are conceived by ADI. The rule I propose
would give the children of lesbian couples similar, though
not identical, protection. Debra H. v Janice R., 14 NY3d
576, 612 [2010], abrogated by Brooke S.B. v Elizabeth
A.C.C., 28 NY3d 1 [2016]

Science and physiology still relegate males to either using a mechanism

deemed void in New York by way of a surrogate, or adopt which denies them the

right to have a child that is biologically connected to them. The obvious conclusion

upon a reading of Brooke and of Debra H., is that a different set of rules may well
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be needed for heterosexual couples, male same-sex couples, and female same-sex

couples or any scenario wherein both fit biological parents are seeking custody. This

being the case, the removal of custody from Frank is highly erroneous and each

passing day exacerbates this error in infinitesimal terms. As the Family Court

ultimately decided in the matter of A.F. v K.H., the rules were able to be expanded

to include a female same sex couple in a manner that is consistent with Brooke.

Heterosexual couples caught in that web have Article 5 of
the Family Court Act available to them, and can engage in
contested paternity proceedings with the court being
empowered to determine who the two legal parents of a
child are, regardless of whether the parties agree on that
issue. "[T]here is no statutory provision providing for a
declaration ofmaternity...." T. V. v. N. Y.S. Dept. ofHealth,
88 A.D.3d 290,929 N.Y.S.2d 139 (2d Dept. 2011). But as
the Appellate Division pointed out, "[T]here is also no
provision prohibiting such declaration.... [T]he fact that
article 5 ofthe Family Court Act addresses only 'Paternity
Proceedings' rather than maternity proceedings[ ] neither
deprives the Family Court nor the Supreme Court of
jurisdiction to issue an order of maternity. Such an
approach is consistent with General Construction Law §
22, which mandates that the construction of statutes which
contain 'gender indicative words' should be deemed to
refer to 'both male or female persons' ." Id. (brackets
added). See also Matter ofHM v. E.T., 14 N.Y.3d 521,
527, 930 N.E.2d 206, 904 N.Y.S.2d 285 (2010) (stating,
"Family Court also has the inherent authority to ascertain
in certain cases whether a female respondent is, in fact, a
child's parent." Although, the Court notes that it was
reviewing such authority pursuant to Article 4, as it had
"no occasion to decide whether it is also ... within that
court's article 5 jurisdiction.") As stated, no such statutory
scheme is yet available for same-sex couples who were not
legally married but chose to become partners, bring
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children into the world and to raise them with each partner
being a parent to that child. This seems manifestly unfair
not only to the non-biological parent, but to the children
who deserve to have a two-parent family when same was
intended at their conception. "[T]he consistent purpose of
serving children's best interests by providing them two
responsible parents, rather than one, requires that paternity
proceedings ... should be made available to lesbian ...
mothers." Matter of the Adoption ofa child Whose First
Name is Sebastian, 25 Misc.3d 567, 583, 879 N.Y.S.2d
677 689 (Surrogate Ct., New York Co.2009) (ellipses and
brackets added). A.F. v K.H., 57 NYS3d 352, 357-58
[Fam Ct 2017]

However, even if the law of the state was to become that which was decided

by the family court in A.F. v K.H, it would not be applicable to a same sex male-

couple. In another example of the application ofBrooke, the trouble in meeting the

clear and convincing standard to co-parent emerges as a bar to its universal use. In

the matter ofK v C, 55 Mise 3d 723, 725 [Sup Ct 2017], the Supreme Court, New

York County, held that a non-adoptive parent failed to prove by clear and convincing

evidence that she intended to co-parent with the adoptive parent. Both women were

in a same-sex relationship for the duration ofthe adoption proceedings, and upon the

conclusion of their relationship sought custody and visitation rights. Adding to the

Brooke standard, the Supreme Court held;

The issue before the court is: Has the petitioner met her
burden ofproof by clear and convincing evidence that the
parties had a plan to adopt and raise a child together that
continued unabated?
The court is mindful that Brooke does not include the
words "continued unabated." However, in the context of

25



this case the standard must be an unabated plan. The court
cannot take the position that once the parties discussed an
adoption plan that plan continued without limit, despite the
parties' subsequent conduct and intent, an intent that
terminated prior to the adoption, as demonstrated by the
facts in the case. K v C, 55 Misc 3d 723, 725 [Sup Ct
2017]

On appeal, the First Department addressed the issue of an agreement as it

relates to children. Agreements may be breached, may be abated, and may be

abandoned. In K.G. v C.R., 163 AD3d 67 [1st Dept 2018], the Court held;

Closely hewing to the reasoning of Judge Kaye's dissent
in Alison D., the Brooke Court recognized that parenthood
was broader than biology or adoption, but it also held that
the criteria to determine parenthood must be appropriately
narrow to take into account the fundamental rights to
which biological and adoptive parents are "undeniably
entitled" (id. at 27, 39 N.Y.S.3d 89, 61 N.E.3d 488). In this
regard, the Court placed the burden of proving standing,
by clear and convincing evidence, on the party seeking it
(id. at 28, 39 N.Y.S.3d 89, 61 N.E.3d 488). The Court also
recognized that in order to prove standing under Domestic
Relations Law § 70, m0t:e than just a loving relationship
with the child was warranted (id at 26-28, 39 N.Y.S.3d 89,
61 N.E.3d 488).

With this analysis the First Department held that in this female same sex

relationship in which one partner was an adoptive parent, and neither were biological

parents, what may have once been an agreement to co-parent eventually abated. This

ruling may well confuse litigants since there is now yet another layer ofparenting in

all same sex relationships that simply does not exist in heterosexual relationships.

The maintenance of an agreement is a requirement to co-parent in a same sex

26



relationship which may well conclude upon the conclusion of a romantic

relationship. Being a parent can never abate in the context of a biological parent,

yet, in a same sex relationship an agreement may well become abandoned, breached,

terminated, and lead to an otherwise qualified person losing their right to seek

parentage.

The resolution ofwhether the parties' agreement remained
in effect beyond the termination of the parties' romantic
relationship was dependent upon facts from which
differing inferences could be drawn. After weighing the
evidence, and finding CH's version of the events more
credible, the trial court determined that the parties' mutual
intention to raise an adopted child together did not survive
the end of their romantic relationship. There is more than
sufficient evidence in the record supporting the trial
court's finding (see Brown Bros. Elec. Contrs. v. Beam
Const. Corp., 41 N.Y.2d 397, 393 N.Y.S.2d 350, 361
N.E.2d 999 [1977] ), and we find no basis to disturb it (see
Matter of Brown v. Rosario, 272 A.D.2d 205, 708
N.Y.S.2d 291 [1st Dept. 2000]). Contrary to KG's
argument, the trial court did not determine that in every
case the end of a romantic relationship, as a matter of law,
ends any plan to adopt and raise a child together. It only
held that under the facts of this case, the parties'
preadoption agreement to jointly adopt and raise a child
together ended when their romantic relationship ended.
K.G. v C.R., 163 AD3d 67 [1st Dept 2018]

This ruling lends support to the argument that Mr. Golio's matter may well

have been decided differently in the First Department than the way it was in the

Second Department. Furthermore, the First Department ruling still requires that an

offer ofproof be made, and the proponent seeking custody whom is not a biological
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or adoptive parent prove that there was indeed a pre-conception agreement to co-

parent. In Mr. Golio's matter, the Second Department simply awarded standing to

Mr. Picone based upon nothing. Then there is the matter ofDawn M. v Michael M.,

47 NYS3d 898, 902-03 [Sup Ct 2017], in which the lower court held;

This Court concludes based on the evidence that plaintiff,
defendant and Audria can and will get along as they have
in the past, to maintain I.M.'s psychological stability and
to act in his best interest, and that they will be able to
cooperate in making major decisions in I.M.'s life such as
health, education and welfare as they have done for his
entire life. Such joint legal custody will actually be a tri
custodial arrangement as Audria and defendant already
share joint legal custody. As it appears from Audria's
testimony that she whole-heartedly supports such an
arrangement, this Court finds no issue with regards to
Audria's rights in granting this relief. Indeed, tri-custody
is the logical evolution of the Court of Appeals' decision
in Brooke S.B., and the passage of the Marriage Equality
Act and DRL § 10-a which permits same-sex couples to
marry in New York. Dawn M. v Michael M., 47 NYS3d
898, 902-03 [Sup Ct 2017]

The problem contained in this decision is that it states precisely the prohibition

contained in the Court of Appeals decision. Not only did the Court of Appeals not

sanction a tri-custodial/tri-parenting decision, it took significant steps to limit itself

so that there cannot be any logical evolutions to its edict. The decision in this matter

is untenable, the Family Court, faced with new law made a decision that reads

personal, opinionated, and dogmatic in penalizing a father for his attempts to comply
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and do that which is truly in the best interests of these children, and the Appellate

Division simply neglected to address the issues before it.

2- The application of Brooke in this matter violates inviolable constitutional
rights.

State laws and actions which violate fundamental rights are subject to strict

scrutiny review and are unconstitutional unless necessary to achieve a compelling

governmental interest. Saenz v. Roe, 526 U.S. 489 (1999). Laws which discriminate

on the basis of gender are subject to heightened scrutiny under the Equal Protection

Clause - these are unconstitutional unless substantially related to important

governmental objectives. United States v. Virginia, 518 U.S. 515 (1996). While

Brooke solved one historically constitutional problem, it managed to create others,

or at least did not solve the others that were incidentally created in its wake. Statutes

and laws affecting constitutional rights must be drawn with "precision," and must

be "tailored" to serve their legitimate objectives." Dunn. v. Blumstein, 405 U.S.

330, 343 (1972). The Brooke holding categorically creates a negative constitutional

impact on a class ofparents if it is interpreted and used in the same manner as it has

been in Mr. Golio's matter. The Fourteenth Amendment to the United States

Constitution and Article I, section 6 of the New York Constitution protect certain

substantive due process rights against state intrusion. To date, the Supreme Court

has recognized a number ofrights as fundamental within the substantive due process

paradigm, including numerous elements of self-determination, such as the right to
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marry, enjoy marital privacy, use contraception, have children, abort a pregnancy,

and direct the education and upbringing of one's children. See Loving v. Virginia,

388 US. 1 (1976) (right to marry); Skinnerv. Oklahoma, 316 US. 535 (1942) (right

to have children); Meyer v. Nebraska, 262 U.S. 390 (1923) (parental rights to care

and control of one's children, including right to impart useful knowledge); Pierce v.

Society o/Sisters, 268 U.S. 510 (1925) (same); Griswold v. Connecticut, 381 US.

479 (1965) (right to marital privacy and contraception). It is in the nature of rights

ofthis type that the government may not infringe upon them "at all," no matter what

process is provided, unless the infringement is narrowly tailored to serve a

compelling state interest. Washington v. Glucksberg, 521 U.S. 702, 721 (1997)

3- The law of the case doctrine should not have been applied by the
Appellate Division when it elected to abide by a ruling it made without
briefs, arguments, or any analysis after this Court's decision in Brooke.

The application ofBrooke to Frank's matter has yielded two distinct penalties

- the loss of custody of his children in a scenario not envisioned by Brooke, and the

continued harm to his right to have biologically connected children based upon the

contradictory nature of the laws of New York. The laws of the state continue to

nibble at that which society has long accepted - same sex couples have children,

same sex couples differ in the male and female variety, and the same laws may not

be forcibly applied to all classes. The Due Process Clause of the Fourteenth

Amendment requires states to make laws with sufficient precision to give citizens
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fair notice of the consequences oftheir conduct. Kolender v. Lawson, 461 U.S. 352,

359 (1983); Papachristou v. City of Jacksonville, 405 U.S. 156, 162 (1972). In this

matter, the law changed during the pendency of the action, and Frank lost custody

because the new law as applied to him, managed to penalize him for the old law.

This can only be repaired by restoring custody of the children to' Frank. The fact

that the Appellate Division has even referenced the law of the case doctrine in this

matter is bizarre. Mr. Golio's matter started and existed under one set of laws for

two years, and the law changed to another set of laws on the eve of his trial. The

Appellate Decision's application ofthe law ofthe case doctrine is wrong. In its most

basic sense, the law of the case of doctrine precludes parties from relitigating issues

decided in an ongoing action where previously there was a full and fair opportunity

to address the issue. Of particular import here is the fundamental due process of

having had a full and fair opportunity to litigate those issues. Wright v Rite Aid of

NY, Inc., 288 AD2d 834, 835-36 [4th Dept 2001]. Joseph's right to have his petition

entertained did not arise until after the Court of Appeals decision in Brooke on

August 30, 2016. Appeals. were then pending before the Appellate Division, all

briefs had been submitted, and the matter already argued awaiting determination of

Ms. Fabisenski's parental rights, Mr. Picone's visitation and custody request, and

whether, Mr. Golio's relocation request which was already ratified by the stays of

the Appellate Division, should have been granted. On September 6, 2016,
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approximately one week after this Court's decision in Brooke the Appellate

Division, without any further briefing, argument, or any opportunity, let alone a fair

and full opportunity, for Mr. Golio to address Brooke, which was nonetheless

prevented by the Appellate Division's own rules, held that Mr. Picone had standing

pursuant to and because of Brooke and remanded the matter for trial. The next

opportunity for Mr. Golio to address this issue was on the appeal that he brought to

the Appellate Division upon the conclusion of family court proceedings.

The Court did not decide what to do in Mr. Golio's case since Joseph's

standing and award of custody clearly infringes on Frank's fundamental

constitutional rights, but it also has decided that Joseph may be a parent with co

equal rights without infringing on Frank and Renee's right to parent.
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CONCLUSION

For the foregoing reasons, this Court should grant Petitioner Appellant Frank

Golio's motion for leave to appeal.

Dated: September 26, 2018
New York, NY

Marzano i awyers PLLC
/1

By: Naved Amed
65 Broadway, 7FL
New York, NY 10006
T: (212) 537-6816
F: (212) 981-3720
Appellate Attorneys for Petitioner
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granted Joseph P.'s petition for custody of the subject children and denied Frank G.'s petition for
custody of the subject children and for permission to relocate with the subject children to Florida.
The order dated May 10,2017, insofar as appealed from, granted that branch ofJoseph P.'s motion
which was for an award ofan attorney's fee to the extent ofdirecting Frank G. to pay an attorney's
fee in the sum of$25,000, and granted that branch ofRenee P.-F.'s motion which was for an award
ofan attorney's fee to the extent ofdirecting Frank G. to pay an attorney's fee in the sum of$15,000.
The order dated August 2,2017, dismissed, without a hearing, Frank G.'s petition to modify the
order dated February 14, 2017, so as to, inter alia, award him custody of the subject children or, in
the alternative, to increase his physical access time with the subject children.

ORDERED that the appeal from the decision is dismissed, as no appeal lies from a
decision (see Schicchi v J.A. Green Constr. Corp., 100 AD2d 509); and it is further,

ORDERED that the orders dated February 14, 2017, and May 10, 2017, are affirmed
insofar as appealed from; and it is further,

ORDERED that the order dated August 2, 2017, is affirmed; and it is further,

ORDERED that one bill of costs is awarded to Joseph P.

Joseph P. (hereinafter Joseph) and Frank G. (hereinafter Frank) were domestic
partners who began living together in 2009. As they desired to have children genetically related to
both ofthem, they asked Joseph' s sister, Renee P.-F. (hereinafter Renee), to act as a surrogate. Renee
had previously promised her brother that she would carry a child for him after he met his life partner.
Renee executed a surrogacy contract in which she agreed to be impregnated with Frank's sperm and
to terminate her parental rights in order for Joseph to adopt the child or children. In February 2010,
Renee gave birth to fraternal twins, Giavonna and Lucciano (hereinafter together the children).

During the first four years of the children's lives, Joseph and Frank equally shared
the rights and responsibilities ofparenthood, although Joseph did not legally adopt the children. The
children regarded both Joseph and Frank as their parents. During that period, Renee frequently saw
the children. In early 2014, Joseph and Frank separated, and the children continued to reside with
Frank. Even so, Joseph, acting in a parental role, visited and cared for the children on a daily basis.
However, in May 2014, Frank suddenly refused to allow Joseph or Renee to have any access to the
children. In December 2014, Frank moved to Florida with the children without informing Joseph
or Renee, or commencing a proceeding for custody of the children.
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Thereafter, Renee petitioned for custody ofthe children, and Joseph petitioned to be
appointed guardian ofthe children. In March 2015, Frank petitioned for custody ofthe children and
for permission to relocate with the children to Florida. In an order dated April 8, 2015, the Family
Court denied that branch ofFrank's motion which was for permission to relocate with the children
to Florida. In June 2015, Joseph withdrew his guardianship petition and filed a petition for custody
of the children. Frank then moved, in effect, to dismiss Joseph's custody petition on the ground,
inter alia, that Joseph lacked standing under Domestic Relations Law § 70. In an order dated August
21,2015, the court, after a hearing, denied Frank's motion to dismiss and determined that Joseph had
standing to seek custody of or physical access with the children. Frank appealed from the orders
dated April 8, 2015, and August 21,2015.

While Frank's appeals were pending before this Court, the Court of Appeals, in
Matter ofBrooke S.B. v Elizabeth A. C. C. (28 NY3d 1), overruled Matter ofAlison D. v Virginia M
(77 NY2d 651). In Matter ofBrooke S.B., the Court of Appeals held that, where a partner to a
biological parent "shows by clear and convincing evidence that the parties agreed to conceive a child
and to raise the child together, the non-biological, non-adoptive partner has standing to seek
visitation and custody under Domestic Relations Law § 70" (Matter ofBrooke S.B. v Elizabeth
A.C.C., 28 NY3d at 13). Based upon the evidence adduced at the hearing before the Family Court
and in light ofMatter ofBrooke S.B., this Court determined that Joseph established standing to seek
custody or physical access and remitted the matter to the Family Court, Orange County, for a full
hearing on the custody petitions (see Matter ofGiavonna F.P.-G. [Frank G.-Renee P.-F.), 142
AD3d 931; Matter ofFrank G. v Renee P.-F., 142 AD3d 928).

On remittitur, the Family Court, after a hearing, issued an order dated February 14,
2017, upon a decision also dated February 14,2017, inter alia, granting Joseph's petition for custody
ofthe children and denying Frank's petition for custody ofthe children and for permission to relocate
with the children to Florida. In an order dated May 10, 2017, the court granted that branch of
Joseph's motion which was for an award ofan attorney's fee to the extent ofdirecting Frank to pay
an attorney's fee in the sum of $25,000, and granted that branch of Renee's motion which was for
an award of an attorney's fee to the extent of directing Frank to pay an attorney's fee in the sum of
$15,000. In an order dated August 2,2017, the court dismissed, without a hearing, Frank's petition
to modify the order dated February 14, 2017, so as to, inter alia, award him custody ofthe children.
Frank appeals from the decision and the orders.

Frank argues that the Family Court improperly determined that Joseph had standing
to seek custody ofthe children pursuant to Matter ofBrooke S.B. (28 NY3d 1). However, as stated
above, on Frank's prior appeal from the order dated August 21, 2015, this Court determined that
Joseph established standing to seek custody or physical access pursuant to the standard set forth in
Matter ofBrooke S.B. and remitted the matter to the Family Court, Orange County, for a full hearing
on Joseph's petition for custody or visitation with the children (see Matter ofFrank G. vRenee P. -F.,
142 AD3d at 930-931). "The law of the case doctrine forecloses re-examination of issues decided
on a prior appeal in the same action, absent a showing ofnew evidence or a change in the law" (New
York Cent. Lines, LLC v State ofNew York, 141 AD3d 703, 705; see Clinkscale v Sampson, 104
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AD3d 722, 723; Wells Fargo Bank Minn., N.A. v Perez, 70 AD3d 817,817). Here, Frank had a full
and fair opportunity before the Family Court and on the prior appeal to contest the issue ofJoseph's
standing. Frank has neither presented new evidence that would change the determination in the prior
appeal nor demonstrated that there has been a subsequent change in the law. Under these
circumstances, Frank is barred from raising the same argument again on these appeals.

"The paramount concern in any custody or visitation determination is the best
interests ofthe child, under the totality ofthe circumstances" (Matter ofBoggio v Boggio, 96 AD3d
834,835; see Matter of Wilson v McGlinchey, 2 NY3d 375,380-381; Eschbach v Eschbach, 56
NY2d 167, 171). As this matter concerns an initial custody determination, the strict application of
the factors relevant to relocation petitions (see Matter ofTropea v Tropea, 87 NY2d 727, 741) is not
required (see Matter ofMcDonald v Thomas, 154 AD3d 763, 764; Matter of Wood v Rago, 135
AD3d 949, 950). Frank's relocation to Florida was one factor for the Family Court to consider in
determining what was in the children's best interests (see Matter ofWood v Rago, 135 AD3d at 950;
Matter ofSantano v Cezair, 106 AD3d 1097, 1098). "[O]ne of the primary responsibilities of a
custodial parent is to assure meaningful contact between the children and the noncustodial parent,
and the willingness ofa parent to assure such meaningful contact between the children and the other
parent is a factor to be considered in making a custody determination" (Matter ofVasquez v Ortiz,
77 AD3d 962,962; see Matter ofDezil v Garlick, 114 AD3d 773,773-774; Matter ofHoneywell v
Honeywell, 39 AD3d 857,858).

Here, the Family Court's determination that the best interests ofthe children would
be served by an award of custody to Joseph has a sound and substantial basis in the record and will
not be disturbed. Frank's refusal to allow Joseph any contact with the children as ofMay 2014 and
relocation with the children to Florida, without informing Joseph, constitutes willful interference
with the relationship between the children and Joseph. Such conduct "'is so inconsistent with the
best interests of the children as to, per se, raise a strong probability that the offending party is unfit
to act as a custodial parent'" (Matter ofKhan-SoIeil v Rashad, 111 AD3d 728, 730, quoting Matter
ofRoss v Ross, 68 AD3d 878,878; see Matter ofLawlor v Eder, 106 AD3d 739,740; Matter of
Purse v Crocker, 95 AD3d 1216, 1217). Although Frank attempted to excuse his conduct based
upon his allegations that Joseph was engaging in risky sexual behavior, thereby endangering the
children, the court concluded that Frank's allegations were not supported by credible evidence. As
a result, the court properly discounted that explanation (see Matter ofKhan-Soleil v Rashad, 111
AD3d at 730; Matter ofJones v Pagan, 96 AD3d 1058, 1058). In contrast, the record supported the
court's finding that Joseph was willing to assure meaningful contact between the children and Frank.

Contrary to Frank's contentions, the awards ofan attorney's fee to Joseph and Renee
were not an improvident exercise of discretion in light of the parties' financial circumstances and
the circumstances ofthis case (see Matter ofZaydenverg v Zaydenverg, 151 AD3d 871, 872; Matter
ofFeng Lucy Luo v Yang, 104 AD3d 852, 852; Matter ofTuglu v Crowley, 96 AD3d 862, 863).

Moreover, Frank's petition to modify the custody order was properly dismiss~d

without a hearing. A parent seeking a change of custody is not automatically entitled to a hearing,
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but must make an evidentiary showing of a change in circumstances demonstrating a need for a
change in custody in order to protect the child's best interests (see Matter ofScott v Powell, 146
AD3d 964, 965; Matter ofPaulino v Thompson, 145 AD3d 726, 726-727; Matter ofAli vHines, 125
AD3d 851, 851; Magee v Magee, 119 AD3d 658, 659). Here, Frank failed to make an evidentiary
showing that there had been a sufficient change ofcircumstances between the issuance ofthe custody
order dated February 14, 2017, and the filing ofthe modification petition. The unsubstantiated and
conclusory allegations in his modification petition were insufficient to warrant a hearing (see Matter
ofPaulino v Thompson, 145 AD3d at 726-727; Matter ofAli v Hines, 125 AD3d at 851).

RIVERA, J.P., DILLON, BRATHWAITE NELSON and CHRISTOPHER, JJ., concur.

ENTER:

Aprilanne ~g Ino
Clerk of the Court
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